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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, j 
Plaintiff-Appellee ] 
vs. ] 
ALFREDO CARRASCO, j 
Defendant-Appellant ] 
) Case No. 930658-CA 
i Priority No. 2 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal of the sentence of the First Judicial District of the State of 
Utah in and for the County of Cache, Honorable Gordon J. Low, presiding, dated, 
September 20, 1993, for the Distribution of a Controlled Substance and Unlawful 
Possession of a Controlled Substance. The Court of Appeals has jurisdiction in this 
matter pursuant to Section 78-2a-3(2)(d) and (f) (1953 as amended). This appeal is 
taken by the defendant under Article I, Section 12 of the Utah Constitution, Utah Code 
Ann. Section 77-1-6(g) and Section 78-4-11 (1953 as amended), and pursuant to Rule 
26(2)(a) of the Utah Rules of Criminal Procedure. 
ISSUES PRESENTED ON APPEAL AND 
STANDARDS OF APPELLATE REVIEW 
A. THE DISTRICT COURT ERRED BY ORDERING THE 
DEFENDANT DEPORTED. 
1. The District Court error by deporting the defendant and not allowing 
him to return into the Untied States for a specified period of time. The issue is a 
question of law, and the standard of review is abuse of discretion. United States v. 
Mercedes-Mercedes. 851 F.2d 529 (1988). 
2. The defendant should not be discriminated against by receiving a harsher 
sentence because of the fact he is Hispanic and has not yet become a citizen of the 
United States. The issue is a question of law, and the standard of review is abuse of 
discretion. State v. Boone. 820 P.2d 930 (Utah App. 1991). 
B. AN ORDER OF DEPORTATION CONSTITUTES CRUEL AND 
UNUSUAL PUNISHMENT FOR AN INDIVIDUAL MARRIED 
TO A NATURALIZED CITIZEN. 
The defendant's constitution rights have been violated because he has been 
subjected to a cruel and unusual punishment because he is subject to deportation even 
though he is married to a citizen of the United States. The issue is a question of law, 
and the standard of review is a rational basis State v. Bishop. 717 P.2d 261 266 (Utah 
1986). 
C. THE RECOMMENDATION BY PROBATION OF PRISON AND 
ORDER BY THE COURT VIOLATES DEFENDANT'S EQUAL 
PROTECTION AND DUE PROCESS RIGHTS. 
1. The defendant's constitutional rights have been violated because he is denied 
equal protection under the laws because he is not being treated in a similar fashion as 
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others in his situation. The issue presented is a question of law and the standard of 
review is a rational basis State v. Bishop. 717 P.2d 261 266 (Utah 1986). 
STATEMENT OF THE CASE 
1. The defendant had agreed to work with the undercover narcatics division 
for Ogden City Police. He was purchasing drugs from a major supplier at Tri-Millers 
in Logan, Utah. In order to not tip off his supplier that he was working as a narc he 
needed to sell drugs in order to purchase more drugs from this major supplier. 
However, he made three sells to undercover detectives from Logan City Police for 
which he was charged. 
2. The defendant entered into plea negotiations and was sentenced to the 
Utah State Prison even though this was his first felony conviction. The sentencing 
guidelines recommend that he should be considered for probation, however, probation 
recommend Prison. They did not take into consideration the defendant was married to 
a lady who was a citizen of the United States for ten years. They also did not take into 
consideration the fact that he was scheduled for an appointment with Immigration and 
Naturalization Service to get his papers into order so that he could live in the United 
States. They did not check with Ogden City Police undercover officers to verify his 
statement as the reason for the arrest. They simply recommended to the Court that he 
should be deported and the Court followed their recommendation. 
STATEMENT OF FACTS 
1. The defendant was arrested on July 16, 1993 for three counts of 
Distribution of a Controlled substance under Section 58-37-8(l)(a)(ii), U.C.A. 1953, as 
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amended, second degree felonies and Unlawful possession of a Controlled Substance 
under Section 58-37-8(2)(a)(i) U.C.A. 1953, as amended a Third Degree felony. 
2. The defendant entered a plea of guilty to one charge of Distribution of a 
Controlled Substance, and one charge of Unlawful possession of a Controlled 
Substance. The defendant had no prior record. 
3. On September 21, 1993, the defendant was sentenced to the Utah State 
Prison and then to be deported to Mexico and not to return for 36 months. 
4. The defendant was legally married to Teresa Carrasco, who has been a 
naturalized citizen of the United States of America for ten years. 
SUMMARY OF ARGUMENT 
1. The judgment and order of conviction should not contain language 
regarding the deportation or return of the Defendant from the United States of 
America. 
2. The Court should take into consideration the fact that the defendant is 
married to a citizen of the United States before attempting to deport the individual. 
3. Adult Parole and Probation should not automatically recommend a 
commitment to Prison for an alien who has committed a felony. They should at least 
consider probation as an option. 
ARGUMENT 
A. THE DISTRICT COURT ERRED BY ORDERING THE DEFENDANT 
DEPORTED. 
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1. The District Court sentenced the defendant to be deported from the 
United States to Mexico. The District Court of Utah does not have the authority to 
order an individual to be deported. It is within the authority of the United States 
Attorney General's office to determine deportation issues. The Ninth Circuit held that 
deportation was beyond the sentencing judge's authority and vacated the order, stating: 
Congress has enacted laws governing the admission, expulsion, and 
deportation of aliens, 8 U.S.C. §§ 1181-1255. Those laws delegate authority to 
order deportation to the Attorney General and not to the judiciary. 8 U.S.C. §§ 
1251-1255. Nowhere in this detailed statutory scheme is there a provision for a 
court to deport aliens sua sponte. 
United States v. Castillo-Burgos. 501 F.2d 217 (1974), and in United States v. 
Abushaar, 761 F.2d 954, 960 (1985). 
2. In the District Court's order, they improperly included a restriction on 
the defendant's return to the United States. In United States v. Hernandez, 588 F.2d 
346, 350-352 (2d Cir.1978), the Second Circuit struck down a condition placed on an 
offender's parole that he not return to the United States for 25 years. The court stated: 
The no-return condition would short-circuit Congress's scheme and 
assume an unwarranted exercise of the Attorney General's authority just as 
effectively as if the sentence had contained a direct order of deportation and 
exclusion. 
Id. at 351. The Hernandez court followed Castillo-Burgos and held that the condition 
imposed exceeded the authority of the sentencing judge. 
In the present case, the Judge has ordered that Mr. Carrasco not return to the 
United States for 36 months. This is also not within the authority of a district court 
judge. This power has been granted exclusively to The Attorney General by Congress. 
The Attorney General has delegated this power to Immigration and Naturalization 
Service. United States v. Mercedes-Mercedes. 851 F.2d 529 (1899). 
Sentencing in this matter should be remanded to the District Court for the 
following reasons stated i.e. 
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1. District courts do not have the power to deport. 
2. District courts do not have the power to exclude aliens from entering the 
United States. 
B. AN ORDER OF DEPORTATION CONSTITUTES CRUEL AND 
UNUSUAL PUNISHMENT FOR AN INDIVIDUAL MARRIED TO A 
NATURALIZED CITIZEN. 
1. The defendant is married to a United States Citizen. Deportation would 
lead to the break-down of the family. The defendant should be allowed to remain in 
the United States. Even though the defendant entered the country illegally the Board of 
Immigration and Appeals has allowed others to remain who have a valid marriage to a 
United States Citizen. Re Manchisi. 12 I & N Dec 132, (1967, Bd Imm. App.). 
Deportation of the Defendant would constitute cruel and inhumane punishment in 
violation of Amendment VIII of the United States Constitution and Article I Section 9 
of the Utah Constitution. 
C. THE RECOMMENDATION BY PROBATION OF PRISON AND 
ORDER BY THE COURT VIOLATES DEFENDANT'S EQUAL PROTECTION 
AND DUE PROCESS RIGHTS. 
1. The Equal Protection Clause applies to all persons within the territorial 
jurisdiction, with regard to race, creed, color, or nationality. United States 
Constitution, Amendment XIV, and the Utah Constitution, Article I, Section 24. The 
defendant is protected by the Constitution of the United States of America. 
2. The staff of the Adult Parole and Probation discriminates against all 
aliens who are not lawfully in the country who have been convicted of felonies by 
recommending they go to prison regardless of the absence of a prior criminal record. 
The Court oftens follows their recommendations as they did in present case. 
Individuals who commit the same crimes but are citizen of the United States and have 
similar criminal backgrounds receive recommendations of probation. Often the State 
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will not entertain plea negotiations with such individuals. The Fourteenth Amendment 
operates to forbid arbitrary discrimination by the states against persons or classes in 
criminal cases. State v. Pirkey. 281 P.2d 698 (Or.) See Fourteenth Amendment Id. 
In the present case the defendant has no prior criminal background. According 
to the Criminal Matrix the defendant should have been granted probation. 
3. Recommendations to the Court for sentencings should not be 
discriminatory. State plea negotiations of cases should be handled the same regardless 
of race, origin or nationality. Courts should not impose harsher sentences against an 
individual who are not citizens of the United States. 
CONCLUSION 
The defendant asks the Court to amend his sentence to not contain any language 
regarding deportation. He also asks the Court to suspend his sentence and grant him 
probation. 
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RESPECTFULLY SUBMITTED this V day of March, 1994. 
PERRY, MALMBERG & PERRY 
David M. Perry 
Attorney for Defendai 
Appellant 
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I, David M. Perry, certify that on the V day of March, 1994, I served 
four copies of the attached appellant's brief upon Attorney Jan Graham, Attorney 
General, 236 State Capitol Building, Salt Lake City, Utah, by hand-delivedng the same 
to her at the afore-mentioned address. 
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